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Question: Can an elected member of the Cherokee School Board, who also
serves on the Board of Directors of the Cherokee Boys Club, request a
construction bid for their house from the Boys Club's Construction Department if
their spouse holds a supervisory position in that department?

Factual Background:
The Office has been asked to give an advisory opinion based on these facts:

An elected member of the Cherokee School Board who also sits on the Board of
Directors of the Cherokee Boys Club needs some work done on their house. They are
considering seeking a bid from the Construction Department of the Cherokee Boys Club
for that work. Before they proceed further, they seek the advice of the Office on the
ethical implications of entering into a contract with that group.

The tribal official’s spouse is employed in a supervisory role by the Construction
Department of the Boys Club. The spouse would have no role in preparing a bid by the
Boys Club for the job, and the tribal official would have no role in the Boys Club’s
contract negotiations or administration. If the Boys Club was chosen to do the work, the
spouse would likely be employed in carrying out the contract as an ordinary part of the
spouse’s duties.

Applicable Legal Provisions:

The inquiring party, both an elected School Board member and a member of the Boys
Club Board of Directors, is a “Tribal Official” under the Ethics Code.
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The Cherokee Boys Club is a tribal enterprise, wholly owned by the EBCI, and is a
“tribal program” under the Ethics Code.

The EBCI Ethics Code, as codified in Cherokee Code Section 117-45, establishes
Standards of Ethical Conduct for tribal officials.

The Ethics Code of the EBCI recites that:

(c) No Tribal official, directly or through a business
entity in which the Tribal official has a personal
interest, shall not enter into any contract for
services or goods with any Tribal entity, enterprise,
or program for the purpose of either receiving or
providing services or goods. This provision shall not
apply to such persons qualifying for programs
available to all Tribal members.
-- Sec. 117-45.3. Code of Ethics.

Additionally, several provisions in Section 117-45.3 establish general ethical standards
for tribal officials:

(d) Tribal officials shall treat service to the EBCI as a sacred public
trust with fiduciary responsibility, which requires upholding and
acting in accordance with laws and engaging in the proper
governance of the EBCI in a manner, which is placed above
personal and private gain."

-- Sec. 117-45.3. Code of Ethics.

(g) Tribal officials of the EBCI shall not use their authority, title, or
influence to improperly advance personal or financial interests.
-- Sec. 117-45.3. Code of Ethics.

(q) Tribal officials shall maintain the honesty and integrity of their
respective offices; and safeguard the reputation of the EBCI as

a whole.
-- Sec. 117-45.3. Code of Ethics.
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Analysis and Conclusion:

The question presented requires determining whether a tribal official may contract with
a tribal-owned enterprise without violating the EBCI Ethics Code. The analysis must
consider both the specific prohibition in Section 117-45.3(c) and the broader ethical
principles established in Section 117-45.3(d), (g) and (q).

Prohibition Against Contracting

Section 117-45.3(c) expressly prohibits tribal officials from “enter[ing] into any contract
for services or goods with any Tribal entity, enterprise, or program for the purpose of
either receiving or providing services or goods.” This provision creates a bright-line rule
that prevents tribal officials from entering into business relationships that could create
conflicts of interest or the appearance of impropriety.

Fiduciary Responsibility and Conflict of Interest

Even if Section 117-45.3(c) were not directly applicable, the general ethical principles in
Section 117-45.3(d), (g) and (q) would likely prohibit such contracts because:

1. Tribal officials have a "sacred public trust with fiduciary responsibility" that must be
"placed above personal and private gain" (Section 117-45.3(d)). Contracting with a tribal
enterprise creates an inherent conflict between the official's personal financial interests
and their duty to the tribe.

2. Such contracts could constitute using "their authority, title or influence to improperly
advance personal or interests" (Section 117-45.3(g)), as the official's position might
influence the enterprise's contracting decisions.

3. These arrangements could undermine "the honesty and integrity" of tribal offices and
potentially harm "the reputation of the EBCI as a whole" (Section 117-45.3(q)) by
creating the appearance of self-dealing.

Based on the EBCI Ethics Code, a tribal official may not enter into a contract with an
enterprise owned by the tribe without violating Section 117-45.3(c) and the broader
ethical principles established in Section 117-45.3(d), (g), and (q). Such contracts create
inherent conflicts of interest that are incompatible with the fiduciary responsibilities of
tribal officials.
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The prohibition serves the important purpose of maintaining public trust in tribal
government by ensuring that tribal officials act solely in the best interests of the tribe
rather than for personal gain. It also helps safeguard the reputation and integrity of the
EBCI by preventing even the appearance of self-dealing or impropriety.

The tribal official who sought this advisory opinion should be commended for
recognizing the potential ethical issue and for seeking an advisory opinion.

Note: This advisory opinion was based on specific circumstances, the Standards of Ethical
Conduct (Cherokee Code Sec.117-45), and other relevant code provisions and policies in effect
on the date the legal analysis was prepared and subsequently released.
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