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Advisory Opinion AO 25-02
April 15, 2025

Question: Does a Tribal official's prior business relationship create a conflict of
interest that would preclude them from working with a contractor on a potential
contract?

Factual Background:

A tribal official has a business relationship with a potential tribal contractor. The official
has asked for an advisory opinion.

Specifically, the tribal official sits on the Kituwah Economic Development Board
(KEDB), which is a unit of the EBCI. As such, this person is a “Tribal Official” under the
Code of Ethics and subject to that Code.

The potential contract is for a consultant (“Contractor”) to work with the Tribal Housing
office, another unit of EBCI. The tribal official has worked for the Contractor on other
projects, but always as an independent contractor to the Contractor. Neither the tribal
official nor any of his family has a financial interest in the Contractor. The Request for
Proposals for that potential contract contains a number of representations about the
ownership of the Contractor, none of which apply to the tribal official, who is not an
owner of the Contractor.

Applicable Legal Provisions:

The Code of Ethics has these applicable provisions:

(3) “Personal interest. Means any interest in
which there exists a likelihood for direct or
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indirect gain of any kind, including, but not
limited to, employment contracts, benefits,
salaries, funding, or ownership or investment
held by a Tribal official, or immediate family
member of Tribal officials.

(4) Conflict of interest. A conflict of interest shall

be deemed to arise when a Tribal official, or
any member of their immediate family, or an
organization or firm which employs such
Tribal official or family member, has a
financial or personal interest that interferes
with, or appears to interfere with, fair and
impartial decisions or actions by a Tribal
official.

(6) Immediate family. Shall be defined as

spouse, parent, child or brother or sister.

-- Sec. 117-45.1 Code of Ethics.

(a) Tribal officials shall not take any official action

or participate in the selection, award, or
administration of a contract or grant award, if
a conflict of interest, real or apparent, shall be
involved.

(b) Tribal officials shall not directly or indirectly

solicit, accept or provide gratuities, favors, or
anything of monetary value from contractors,
potential contractors or subcontractors who are
contracting to perform services or sell goods or
property to the Tribe or a Tribal program.
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(c) Tribal officials, directly or through a business
entity in which the Tribal official has a personal
interest, shall not enter into any contract for
services or goods with any Tribal entity,
enterprise, or program for the purpose of
either receiving or providing services or goods.
This provision shall not apply to such persons
qualifying for programs available to all Tribal
members.

-- Sec. 117-45.3. Code of Ethics.
Analysis and Conclusion:

For the purposes of this analysis, | assume that:

a. the Tribal Official, sitting on the KEDB, has no role in the selection, award or
administration of the contract between Tribal Housing and the potential
Contractor, and

b. the Tribal Official and the members of his immediate family have no financial
ownership interest in the Contractor, and

c. the Tribal Official has not received and will not receive “gratuities, favors, or
anything of monetary value” from the Contractor except compensation for work
performed as an independent contractor to the Contractor if the consulting
agreement is awarded to the Contractor.

Based on the factual assumptions set out and the text of the Code of Ethics, it is my
opinion:

1. The Contractor is not prohibited by its prior business relationship with the Tribal
Official from making a proposal for services to the Tribal Housing office and the
Contractor is not prohibited from receiving the contract.

2. The Tribal Official is prohibited from working for the Contractor in the
performance of the consulting contract, due to the provisions of Sec. 117-45.3(b)
of the Code of Ethics, quoted above. Even though earned, compensation to the
Tribal Official for services to the Contractor are something “of monetary value”
and are proscribed by that language.

Note: This advisory opinion was based on specific circumstances, the Standards of Ethical
Conduct (Cherokee Code Sec.117-45), and other relevant code provisions and policies in effect
on the date the legal analysis was prepared and subsequently released.
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